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Edward J. McKenna, Chairman

New Jersey State Planning Commission

New Jersey Department of Community Affairs
Office of Smart Growth

P.0O. Box 204

Trenton, New Jersey 08625-0204

May 22, 2009
Dear Chairman McKenna:

The New Jersey Highlands Coalition has reviewed a copy of the April 24, 2009 letter (attached) from
attorney Ronald Morgan to Warren County Planning Director David Dech, regarding what Mr. Morgan
claims is the failure of the Office of Smart Growth to correct an “error” in a Planning Area designation
shown on the Final Draft State Plan Policy Map, concerning block 93, lots 4 & 5 in Pohatcong Township,
Warren County. You were listed as a carbon copy recipient of the letter.

We are concerned by the mischaracterizations, inaccuracies and omissions of fact that are found
throughout Mr. Morgan’s letter, to the extent that if unchallenged, Mr. Morgan may succeed in re-
writing history by having his unreasonable demands accommodated.

Mr. Morgan claims that “the property is surrounded in three sides by fully improved higher density
residential uses.” Aerial photographs and satellite imagery (Exhibit A) will show that the property is
bounded by two sides with developed areas and that the property is actually part of an almost
uninterrupted stretch of farm and grasslands that extend west to the Delaware River and south.

Mr. Morgan characterizes those that filed an appeal of the 1998 Final Judgment as “residents and
groups that oppose affordable housing production.” Thi.. is 4 _pe..ou. I...s_ha. acterization of individuals
and others who opposed this particular project for many good reasons. Such a wholesale dismissal of
their legitimate concerns has as much insight as concluding that someone who refuses a glass of water
because a bug is floating in it must be hydrophobic.

It is a stretch to conclude that since “the project has also received a host of approvals from [NJDEP]
confirms that applicable environmental regulations are being addressed.” The project’s site specific
Amendment to the Upper Delaware WQMP has yet to receive approval from NIJDEP. By NJDEP rule, the
Department “shall approve a Water Quality Management Plan only after receiving from the Highlands
Council a determination of consistency with the Regional Master Plan (RMP)..., when adopted by the
Highlands Council.”* The Highlands Regional Master Plan was fully adopted on September 8, 2008. On
September 18, the Highlands Council made a Consistency Determination on the project’s WQMP
Amendment and passed a Resolution (Exhibit B) with a finding of “Inconsistent.” The project was found
to be consistent with 16 goals, policies and objectives of the RMP, and inconsistent with 47. How does
this confirm “that applicable environmental regulations are being addressed.”?
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Which OSG staff members advised EA!l “that the planning area designation of the property would be
changed during the pending cross-acceptance process”? Is there any docurmentation or correspondence
to support this claim? What other stakeholder interests in cross-acceptance were considered in any such
arrangement? Mr. Morgan insists that the Final Draft State Plan Policy Map’s current designation of the
EAl site is an “error”. Is this claim based on any OSG policy decision, or is it merely wishful thinking?

Mr. Morgan’s interpretation of the April 15, 2009 Order to Extend Judgment of Repose, by Judge
Accurso, attached to his (and this) letter, does not support the conclusion that the site is ultimately
suitable for affordable housing, or in fact, any housing at all. The Order instead, recognizes that the
“Highlands Council places [the site] in a “Conservation Zone” and “Environmentally Constrained Sub-
zone” and the Highlands Council has provided DEP... a Determination that the proposed Project is
inconsistent with the... Highlands Regional Master Plan (emphasis added).

Judge Accurso concludes, “that it is appropriate to extend Pohatcong Township’s second round period of
repose against exclusionary zoning challenges, inasmuch as [the site] continues, subject to ongoing
agency review, to remain a suitable, viable parce! for affordable housing production in satisfaction of
the Township’s fair share housing obligations under the Mount Laurel doctrine and Fair Housing Act, in
order to develop a cumulative third round compliance plan that is consistent with the Highlands
RMP...” As proposed, the project is inconsistent with the Highlands RMP.

Pohatcong is working with the Highlands Council towards full conformance with the Highlands Regional
Master Plan. A required component of conformance is to work with the Highlands Council to address
any prior and Third Round affordable housing obligations. Pohatcong should be allowed to continue in
this process, working in the context of regional solu_._.._ 1. both .. eserving Highlands environmental
resources and addressing the need for affordable housing. Mr. Morgan’s demands that agencies look
only as far as his client’s needs is the antithesis of sustainable regional planning initiatives that are to the
benefit of us all.

Sincerely,

Elliott Ruga '
Campaign and Grassroots Coordinator

attachments

cc: Joy Farber, OSG
Larissa Whittaker, OSG
Julia Somers, Exec. Dir., NJ Highlands Coalition
Frank Banisch, P.P., Special Master
Laura Oltman, Eco-Action Initiatives of Warren County
Wilma Frey, New Jersey Conservation Foundation
Dave Peifer, ANJEC
Mark Mauriello, Commissioner, NJDEP
Eileen Swan, Exec. Dir., NI Highlands Council
Hon. Stephen Babinsky, Mayor, Pohatcong Township
David Dech, Planning Director, Warren County
Ronald C. Morgan
























Exhibit A










Exhibit B







State of Netw Jersep

Highlands Water Protection and Planning Council
100 North Road (Route 513)
Chester, New Jersey 07930-2322
(908) 879-6737
(908) 879-4205 (fax)

. . OHN R. WEINGART
www.highlands.state.nj.us J

Chairman
Jon 8. COorzINE

Governor EILEEN SWAN
Executive Director

September 23, 2008

Mzr. Lawrence J. Baier, Director

Division of Watershed Management

New Jersey Department of Environmental Protection
P.O. Box 418

Trenton, NJ 08625-0418

Re: Proposed Amendment to the Upper Delaware Water Quality Management Plan
Phillipsburg STP
Hamptons at Pohatcong
Pohatcong Twp, Warren County
NJDEP Activity # AMD030001

Dear Mr. Baier:

On behalf of the Highlands Water Protection and Planning Council (Highlands Council),
in accordance with N.J.A.C. 7:38-1.1(k), please accept the enclosed Consistency
Determination (CD) on the above-referenced proposed amendment. The CD for the
Proposed Amendment is based upon our review of the project file as provided to us by the
applicant, Highlands Council information and public comment, relative to the standards
and policies set forth in the Regional Master Plan (RMP). The Highlands Council
approved a resolution on September 18, 2008 authorizing the Executive Director to
provide this CD to NJDEP on behalf of the Highlands Council.

Please find also enclosed a document that summarizes the public comments received on
the Highlands Council’s draft CD. The Highlands Council finds that the proposed project
is inconsistent with the Regional Master Plan. Primary issues include:

e [Extension of both public water supply and wastewater systems into the
Conservation-Environmentally Constrained Sub-Zone not associated with
cluster development or a waiver for public health and safety, and into the
Agricultural Resource Area without mandatory clustering;

e Water availability constraints in two HUC14 subwatersheds, one of which
potentially could be addressed by an RMP Update. Incursion of structures and
stormwater infrastructure into Highlands Open Waters buffers, and a proposal
to discharge stormwater off-site to a preserved park. Stormwater recharge
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requirements have been waived by NJDEP without a requirement for
achieving on-site recharge to the extent practicable given karst topography, or
for off-site mitigation of any recharge that cannot be met on-site;

e Conflicting information, potentially due to a distinction between Landscape
Project versions 2 and 3, regarding potential upland sandpiper habitat; and

e Insufficient information to determine consistency regarding the application of
Low Impact Development BMPs, karst topography concerns for the long-term
integrity of construction and infrastructure (especially sanitary sewers and
stormsewers), compliance with the TMDL for pathogens on Lopatcong Creek,
wellhead protection, and “maximum feasible” water conservation measures.

These policies and the inconsistencies are described in more detail in the CD.

If you have any questions or comments regarding this matter, please feel free to contact
me at (908) 879-6737.

Sincerely,

Fileen Swan
Executive Director

Enclosures — Consistency Determination
Public Comment Summary





